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ISSUES PRESENTED.

A, SUFFICIENCY OF THE EVIDENCE OF THE CHARGED CRIME
IN COUNT II. PROOF BEYOND A REASONABLE DOURBT.

B, SUFFICIENCY OF THE EVIDENCE OF THE CHARGED CRIME
IN COUNT I. PROOF BEYOND A REASONABLE DOUBT,

C. PROSECUTION VINDICTIVENESS, DUE PROCESS 1IN ADDING
ADDITIONAL CHARGES WHEN DEFENDANT REFUSED TO PLEAD
GUILTY. ALL TO INCREASE PUNISHMENT AND AGGRAVATE
THE CRIMES CHARGED.

D. THE SENTENCING  COURT VIOLATED THE SENTENCING
GUIDELINES WHEN IT IMPOSED A SENTENCE BASED UPON
AN INCORRECT CALCULATION OF THE OFFENDER SCORE THAT
SHOULD HAVE BEEN BASED UPON THE LAWS OF 2004,

SUBSTANTIVE ISSUES
A, Thecre was Insufficient evidence as to the Chavged
Ciime in Count II, to support the conviction based upon
the fact that thece was no evidence entesed to pcove
a cgime had been committed beyond a veasonable doubt.

B. These was Insufficient evidence as to the Charged
Ccéime in Count I, to support the conviction based upon
the fact that thece was no evidence enterved to pruove
a cvime had been committed beyond a veasonable doubt.

cC. The State violated Appellant's Constitution Rights
when it Punished Appellant for Execrcising his
Constitutional Right to a Jusy Tvial. And Added Additional
Chayvges when he vefused to plead guilty to a c¢ceime he
did not commit.

D. The Sentencing Court violated the Sentencing
guidelines when it imposed a sentence based upon an
incorrect calculation undey RCW 9,.94A.525, of the Offendev
Score, Same Cyiminal Conduct, and the Guidelines itself,
that should have been based upon the Laws of 2004.
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STATEMENT OF CASE,

Appellant sichael Shannon Degouen, Pco Se, with
Counsel submits to this Coust hnis Pro Se Supplemental
Brief in Support of the Direct Appeal. and states that
the following Facts ace True and Cocrect as o the Trial
Couct Record of the Pierce County Superiocr Court case

of State v. Decrouen, #10-1-01192-9, Fucthec, The Alleged

Crimes hegein, allegedly took place ovec a pecriod of
time from June 1, 2004 and Ended on March 2005. (8 months)
Appellant asks this Court that when it Reviews the
Evidence, and the Lack thecein, that at all times Kkeeps
these dates in mind.

Appellant was Chagged originally on Masch 18, 2010
with Two (2) Counts of Rape of a Child in the Thircd
Degree., Against Brittany DeWitt.

After ovecr a yeay of couct hearings, and delay's
by the pcosecution and assigned counsel, the State Amended
the information when Appellant cefused to plead guilty
to the ocriginal chacging.

The State at a hearing on Apcil 27, 2011 Amended
the Information and chagged Appellant with Four {4) Counts
of Rape of a Child in the Thicd (3¢d) Degcree, pursuant
to RCW 9A.44.079. Adding Two Count. (CP. 59 & 60)

The State of Washington's Charging Information
alleged that Appellant committed the Crimes chacged

against Bgittany DeWitt (hegeinaftec known as B.D) Between
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the Dates of June 1, 2004 through June 26, 2004, fos
Count I. Count II, June 27, 2004. Count III, June 28,
2004, through October 31, 2004. And Count IV. November
1, 2004 through March 2005. And Each Act being Sepacate
and Distinct Act fvom Each Count, The Probable Cause
remained the Same, and the only purpose for the Additional
Chavges was Appellant's vefusal to Plead Guilty.

At Trial the State intcoduced testimonial evidence
from two other Gicls, who allegedly had sex with Appellant
(during the exact same time peviod) that were separcate
from "the alleged victim." The Testimony given alleged
that Appellant had ;sex with minor gigls, which wece
“uncharged crimes” to prove that Appellant had a pattegn,
and to prove the charged cyrimes against Appellant. The
Girls hecein veferved to as J.5. (Jennifey Smith) and
D.L. (Dekecia Loper).

The Police Detective in this case, used unchacgged
victim D.L. for the investigation and to make seveval
phone calls to in which it was hoped to get a confession
out of Appellant that could be used in the Coust. Over
at Trail Counsels .Objections the Court Admitted vthe
Recording against Appellant to show "He told heg (DL)
he love hec". RP., 188-89,

At 7Trial the State produced no physical evidence
o circumstantial evidence to suppocrt the alleged crimes

other than the testimony of the alleged wvictim, who
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testified that she babysat thae childcen of Appellant
from mid 2003 through 2004-2005., but could not cemembey
any specific dates, otheg than she Babysit foc Appellant
on “Wednesday's and Thucsday's,” which under hec testimony
was the only times she was at Ap@eliant's cesidence whece
the alleged crimes took place, RP. 336,

The only times that B.D. was at Appellant’s Residence
was when his then Wife Cathevine Mecrit, asked/called
B,D, to come and babysit Appellant’s thgee (3) Young
Childsen, RP., 335, 336, 561, 595.

The witness/victim testified she could femeﬁbea
only One (1) Specific Date in which she and the Appellant
had sex, which was "June 27, 2004"., As to which was the
Fivst time B.,D, and App@llant allegedly had Sex. as
chacrged in Count II. See Chacgig Infoumation CP,. sé-soa

aAppellant’s Counsel showed that the Couct and the
Jurcy that tha Date of June 27th, 2004 was a Sunday. and
could not have beasn a Wednasday or a Thursday. Réo 506,

The bases of Count II, is the fact that the victin,
vemembeced the date because it was the date she lost
her vicginity, and it was the same 27th day of the month
that her bigthday fell upon, But she could not g¢emembes
the time of day, despite the fact that the date was on
a Sunday and specifically cemembeged, and not on hec
pabysitting day's to be at the cesidence. RP. 319. For

the alleged victim would only go to the cesidence when
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called on her day to babysit. RP. 342, 394, 395, 396,
400, 566.

The Victim B,D. testified that starting some time
in June of 2004 she and Appellant had oral Sex. RP. 350,
354, 356. And that it had only happened Once, maybe twice.
RP. 356, line 9. '

Bach alleged <count in the chacging Infosmation
occurred in the Evening, after School, and after school
events (honoss pcogéam,‘awts club, Gay/Straight Alliance,
and Two other clubs) and the victims other job of Glass
Blowing. RP., 332. With no Specific dates ov without "any
specified days. |

The Victim B.D. testified that she broke off the
gelationship in December 2005 oy Januacy of 2006.  RP.
361. And then again testified she bcoke it off some time
in the winter of 2005. RP, 375-76. 399.

Defense witness Cathevine Me&ﬂit, testified that
she stopped callin§ B.D. to bastit the winter of
becémbec-JanuaEy'2004—2005. RP. 567, 568.

Appellant took the stand in his own defense and
denied ever ﬁavingvany sexual contact with B.D. and'the
State Introduced BEvidence of a Tape-Recorgding con&ecsation
of Appellant over the Objections of Ccunsel. The Recording
only showed that .Appellant‘ had told D.L. (not chavged
with any cy¢ime égainst her) that he loved her. RP. 188-92,

625,
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The Jugy found aAppellant guilty as chacged of Fous
(4) Countszs of Rape of a Child in the Thicgd Degree as
Charged in the Infocmation., RP, 733, and each Juroc's
during Poling stated that they had been unanimous in
their decision. RP. 734, “

The Trial Coust imposed a "Mandatocy" Sentence,

of 60 months, based upon the State's Recommendations,
that the Offender Scove was 9 Points., {Appellant had
no Priovr Criminal Histocy).

This Appeal follows the Piecce County Tgial, and
subsequent conviction of Appellant in Timely Hanne:r and

proper form,
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ARGUMENT PRESENTED.,

As SUPPICIENCY OF THE EVIDENCE OF THE CHARGED CRIME IN
COUNT II. PROOF BEYOND A REASONABLE DOUST.

Appellant states and acgues that thece is Insufficient
BEvidence to suppocrt the Crime Chavged in Count II of the
Chagging Information,

Count II veads;

And I MARK LINDQUIST, Prosecuting Attocney fog
Pierce County, in the name and by the authogity
of the State of Washington do accuse Michasl
Shannon Desouen of the crsime RAPE OF A CHILD
IN PTHE THIRD DEGREE, a ceime of the same o«
similar character, and/oc a ccime based on the
same conduct o¢ on a secies of acts connected
togethey oc¢ constituting pacts of a single scheme
or plan, and/ocr so closely in gespect to time,
place and occasion that it would be difficult
to sepacate pcoof of one chavge from proof of
the othevs, committed as follows;

That Michael Shannon Decouen, in the S8tate of
Washington, on ov about ths 27th day of June
2004, did unlawfully and £feloniously, being at
least 48 months olde¢ than B.D. (DOB 3/27/1989),
who 1s at least 14 yeacrs old but less than 16
years c¢ld and not magcied to the defendant,
contrary to RCW 9A.44,07%, and against the peace
and dignity of the State of Washington,”

The test foc detecmining sufficiency of the evidence
is whethey, after viewing the evidence in 1light wmost
favocrable to the State, any c¢ational tﬂiéu of fact could
have found guilt beyond a ceasonable doubt, State v,
Salinag, 1192 wWn.24 192, 201, 829 P.2d 1068 (19%92). All
¢easonable ianfecvences from the evidence must be dvawn in

favoe of the State and intecpreted most strongly against
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the defendant. Salinas, 119 Wn.2d at 201, State v. Ccaven,

67 Wn.App. 921, 928, 841 P.2d 774 (1992),

Circumstantial evidence is no less veliable than digect
evidence, and criminal intent may be inferred from conduct
where "plainly indicated as a matter of logical

probability.” State v, Delmartec, 94 Wn.2d 634, 638, 618

P.2d 99 (19280). A claim of insufficiency admits the trcuth
of the State's evidence and all infevences that ceasonably
can be drawn thevefyom., Salinas 119 Wn.2d at 201, Ccaven
94 Wa.App. 928,

Appellant states that there was Insufficient Evidence
to Prove the Cgime Chavge in Count II. In this case the
Crime here has four (4) Elements to the cgime, in Count
II, which were found in the Juvy Instructions. (1) That
on oy about the 27th day of June, 2004, the defendant had
sexual intevcougse with B.D. and that this act was a
Separate and Distinct act from that - supporting Counts I,
I1II and VI; (2) That B.D. was at least fourteen yeags old
but less than sixteen years old at the time of the sexual
intecscourse and was ‘not marcied to the defendant; (3) That
B.D. was at least 48 months younger than the defendant;
and (4) The acts occurred in the State of Washington. See
Jucy Instcuction #8.

Appellant states that there was Insufficient Evidence
as to the Date of the Cyime in Count II., Which is the Ceime

of "Rape in the Third Degree, that on ov¢ about the 27th
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day of June 2004." As testified to. RP. 352 Lines 21-24,

Appellant proved at Trial that the 27th day of June
was a Sunday. And per the Testimony of the Victim B.D.
she was only at the residence on Wednesday‘'s and Thursday's.
RP, 336.

After vceviewing the Evidence in the most favorable
light to the State. No Rational Trxisc of fact could have
found the essential elements of this c¢rime beyond a

ceasonable doubt. See State v, Smith 155 Wn.2d 496, 501,

120 P.3d 559 (2005). For here in this case the Only Evidence
as to the Crime Charged in Count II. Was that B.D., and
Appellant had Sex on June 27th, 2004. Which is insufficient
to prove beyond a reasonable doubt that the crime occurced.
A Reviewing Court will reverse a conviction for
insufficient evidence only where no cational trier of fact
could find all elements of the crime were proved beyond
a ceasonable doubt. Smith, 155 Wn.2d at 501. Salinas, 119
Wn.2d at 201, The Court can infer criminal 1ntént from
conduct, and cigcumstantial evidence as well as dicgect

evidence carries egual weight. State v, Vagga 151 Wn.2d

179, 201, 86 P.3d 139 (2004); State v. Delmacter, 94 Wn.24

634, 638, 618 P.2d 99 (1980).

A defendant is innocent until proven guilty by the
State. Thus, a burden of persuasion wrongly placed upon
a defendant implicates Constitution rights of Due Process

of the Law under the Fourteenth Amendment to the United

APPELLANT'S SUPPLEMENTAL BRIEF (8]



States. State v, Deal, 128 Wn.2d 693, 698, 911 P.2d 996

(1996); State v. Hanna, 123 Wn.24 704, 710, 871 P.24 135,

cert denied. 513 U.S. 919, 115 S.Ct. 299 (1994).

Due Process vcequices the State to bear the burden
of pevsuasion begond a reasonable doubt for evecy element
of the cvime charged. Deal, 128 Wn.2d at 698. Hanna, 123
Wn.2d at 710. The State may use evidentiary devices, such
as presumptions and inferences, to assist it in meeting
its bucrden of Proof. Deal 128 Wn.2d at 699.

Here in this case, there was "No Cigcumstantial
Evidence." "No Direct Evidence.” And "No Physical Evidence"
that "any ccime" ever happened on June 27th, 2004, Other
than the Testimony of the Only Witness and Victim B.D.
which could only cemember the date because it was the same
as her birthday.

On the Date of Count II, June 27, 2004. The Only Proof
offered by the State in the Prosecution of Appellant was
that the Witness Testified that she Remembeived that Date,
RP. 352. This is dispite the fact that the only time B.D.
Babysit the Appellant’s Childeren on "Wednesday's and
Thursday's" after School, RP, 336, line 7. RP., 351 line
7. RP., 376 line 20. RP. 400 line 2.

Appellant's Counsel introduced into evidence a Calendar
that showed the was a "Sunday." Exhibit 11. RP., 506. The
fact that the Witness testified that she only babsit the

children or was in the residence on Wednesday's and
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Thussday's alone Prove beyond a Reasonable Doubt that No
cgime was committed on June 27th, 2004, For June 27th,
2004 was a Sunday as proven by the witness, introduced
evidence, and the calendar date.

Given the Prosecution every conceivable evidence in
the Most Favorable Light, There was insufficient evidence
that oral sex occucrted during the Month of June, oc¢ that
the crime was committed. Fucrthes, even Admitting All
inference that can be drawn from the One Statement of the
alleged victim as tguth, there was insufficient Evidence
that the Cgime occurred in the month of June for the Witness
did not know the dates, or the time of day, or any othex
facts that would suppocrt that findings of guilt.

A Chacvging Information is the bases of the Crime
Charged in which it informs the Defendant of the Crime
in which he must defend himself in the cougt of law., State

v, Kjorsvik, 117 Wn.2d 93, 101, 812 P.2d 86 (1991). All

Essential elements of the Crime must appraise the defendant
of the cgime charged. And allow the defendant to pcepace

a defense. State v. Vangecgpen, 125 Wn.2d 782, 787, 888

P.2d 1177 (1995).

Hecein, there was no evidence whatsoever that any
ccime occurved in the month of June 2004. And this Court
must cevecrse the Conviction as to Count 1II, as chavsged
in the Charging Information, for thece was no evidence

that showed any ccime was committed. And where thece is
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no avidence of an actual crime, it is impossible for the
Teiog of Fact to f£ind Appellant Guilty of the Coime Chacgged,
based upon the ONLY statements as to the Date of June 27th
2004 being; "I Looked at the Calendacg wﬁen I got vhome.“
RP, 356 line 25, But could not cemember what day of the
Week it was. Thus it was insufficient, let alone to Puove
that the Cyrime happenad on June 27th as chacged.

Fucther, to prepacre and defend against a chacged ceime
that the State failed to Show was possible, with the Witness
Tastimony, Calendar, evidence, or the lack thecein, that
the Charged Crime gequiced in ovdey to find him guilty
of that charge. For the Witness was Contradicted in hes
Testinony

Under the Law, when thece is insufficient evidence
of the crime chacrged to Prove bayond a Reasonable DRoubt
the Crime Chavged this Court must reverse tha Convichion
as to Count I, as chacged in the Chacging Information,
for there was no evidence that showed any coime was

committed, State v. Green, 94 wWn.24 216, -220-222, 616 P.2d

628 (1930).
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Bo SUFPFPICIENCY OF THE EVIDENCE OF THE CHARGED CRIME 1IN
COUNT I, PROOF BEYOND A REASONABLE DOUSBT,

Appellant states and avgues that theve is Insufficient
Bvidence to suppost the Cerime Chavged in Count I of the
Chavging Information.

Count I ceads;

That Michael Shannon Desouen, in the State of

Washington, on or about the peciod between the

13t day of June 2004, and the 26th day of June

did unlawfully and feloniously, being at least

48 months oldec than B.D. (D08 3/27/1989),

engaged in sexual intescoussse with B.D., who is

at least 14 yearvrs o0ld but less than 16 vyears

old and not magrgied to the defendant, contcagy

to RCW 9A,44.07%, and against the peace and

dignity of the State of Washington,”

The test focr determining sufficiency of the evidence
ig whether, after viswing the evidence in 1light wmost
favocable to the State, any wvational tciec of fact could
have found guilt beyond & ceasonable doubt, State v,
Salinas, 119 #Wn.2d4 192, 201, 829 P.24 1068 (1%992). All
ceasonable infecences from the evidence must be deawn in

favocr of the State and intecpreted most strongly against

the defendant. Salinasz, 119 Wn.24 at 201, State v, Cgaven,
67 Un.App. 921, 928, 841 P.2d4 774 (1992).

Ciscumstantial evidence is no less veliable than dicect
evidence, and criminal intent may be infecrrved from condact
wheve “olainly indicated as a mattes of logical

probability." State v. Delmartev, 94 ¥n.2d 634, 638, 618

P.2d 99 (1980). A claim of insufficiency admits the tguth

of the State's evidence and all infecences that reasonably
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can be d¢awn thecefrom., Salinas 119 Wn.24 at 201, Cgaven
94 Wn.App. 923.

Appellant states that thece was Insufficient Evidence
to Prove the Cgime Chacge in Count I. In this case the
Crime hece has four (4) Elements to the c¢vime, in Count
1, which were found in the Jucy Instructions, (1) That
on o¢ about between the dates of 1ist 4day of June, 2004,
and 26th day of June did unlawfully and feloniously, being
at least 48 nmonths oldec than B.D. (DOB 3/27/1989) engaged
in ssxual inteccoucrse with B.D. (2) That 8.D. was at least
fourteen years old but less than sixteen yeacs old at the
time of the sexual inteccourse and was not maggied to the
defendant; (3) That B8.D. was at least 48 wmonths youngec
than the defendant; and (4) The acts occucred in the S3tate
of Washington. See Jucy Instouction #7,

Appellant Acgues that thece was Insufficient Evidence
to prove beyond a seasonable doubt as to the Cuime Chacged
in Count I. That Ccime being "Rape in the Thicd Degree.”
base upon only a “Statement" that Appellant and B.D. had
Oral Sex sometime before June 27, 2004.

Appellant states that the "Only"” Bvidence of the Count
I. Was the Witness tcestifying that she had Oral Sex with
Appellant Once, daybe Twice at an ®gnknown" pgioc date
to June 27, 2004, RP. 352, lines 11-20. (no dates) 355
Lines 9. No Date,

The actual testimony of the Witness/Victim was “Q.
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Do you remamber when the ficrst incident of oral sex was.?
A, HNot Specifically, but not terc¢ibly long befoce we had
actual sex,"

After ceviewing the Evidence in the most favocable
light to the 3tate. HNo Ratiocnal Trier of fact could have
found the essential e¢lements of this crime beyond a

veasonable doubt. See State v, Smith 155 #Wn,2d 426, 501,

120 P.3d 559 (2005). For hege in this case the Only Evidence
as to the Crime Chavged in Count I, Was that B.D. and
Appellant had Oval Sex "Sometime" between June 1ist, and
June 27th, 2004. uWhich is insufficient to prove beyond
a veasonable doubt that the cgime occurred.

A Reviewing Coust will ceverse a conviction for
insufficient evidence only whege no rational triev of fact
could find all elements of the crime wace proved beyond
a ceasonable doubt, Smith, 155 Wn.2d at 501, Salinas, 119
Wn,2d at 201, The Couct can infer criminal intent £from
conduct, and ciecums;antial evidence as well as dirvect

evidence cacries egual weight., State v. Vacga 151 ¥n.2d

179, 201, 86 P.3d 139 (2004); State v. Delmavtec, 94 Wn.2d

634, 638, 618 P.24 99 (1280).

A defendant is innocent until proven guilty by the
State. Thus, a burden of pecsuasion wrongly placed upon
a defendant implicatez Constitution cights of Due Pcocess
of the Law under the Foucteenth Amendment to the United

States, State v. Deal, 128 Wn.24 593, 6%8, 911 P.2d4 296
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(1996); State v, Hanna, 123 Wn.,24 704, 710, 871 P.2d 135,

cart denied., 513 U.5. 919, 115 §.Ct. 299 (1994).

Due Process reguicres the 8tate to bear the bucden
of pecsuasion beyond a geasonable doubt for evecy element
of the ocgime chacged, Deal, 128 Wn.2d4 at 698. Hanna, 123
Wn.2d at 710. The State may use evidentiary devicas, such
as pveesumptions and infevences, to assist it in meeting
its bucden of Pvoof. Deal 128 Wn.2d at 699,

Hege in this case, there was "No Circumstantial
Bvidence." “No Dicect Evidence." And “No Physical Evidence”
that "any crime®™ ever happened between June 1st, and June
26, 2004, Othe¢ than the Testimony of the Only
Witness/Victiam which could not cemembe¢ Any Dates.

The Teial Couct Recocrd ravels that the witness/victim
B.D. testified at RP. 353 that; "Q. Okay. But your balieve
it was in that month of June.,? A. Yes.,”

Q. Okay., That fivst time that you had oral sex, how--I

know you can‘t cemembey the exact date.," RP., 363 lines

14-15.

A "Belief" as to a Month that a ceime was committed,
is not Bvidence that the Ccime existed, nor is it sufficient
to Prove heyond a Reasonable Doubt that a crime was
comeitted sometime between June 1st, and June 26th, 2004,

Given the State the Most Pavorable Light, There was
insufficient evidence that oral sex occurred ducing the

Month of June, o¢ that the crime was committed. Fusthey,
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To Pcove beyond a Reasonable Doubt that a crime was
committed between June 1st, and 26th 2004, The State had
to produce some kind of Evidence, othev than “thoe Belief®
of the alleged victim. And "Belief” is not evidence,

Under the IJury Insteuctions, Blement (1} in Count
I. stated that the State must prove beyond reasonable doubt
that the crime was committed between June 1st, 2004, and
June 26th, 2004. And there was No Evidence t©o suppocrt this
Blement of the Ceime Chacged.

Given the Progecution evecy concelivable evidence in
the Most Favovable Light, There was ingufficient evidsace
that orcal sex occucced during the Month of June, oc¢ that
éheﬁe was a cvrime committed, Pucrthes, sven Admitting All
infecence that can ba drawn from the One Statement of the
alleged wviciim as truth, theve was insufficient Evidence
that the Crime occurred in the month of June for the Witness
did not know the dates, or the time of day, o¢ any otheg
facts that would suppoct that €indings of guilt,

Appellant statesz that the Chagging Infocvmation is
the bases of the Crime Chavged in which it infoims the
Defendant of the Cceime 1in which he nmust defend himsgelf

in the coucrt of law, State v, Kijocgvik, 117 ¥n.24 93, 101,

812 P.2d 86 (1991}, All BEssential elements of the Crime
must appraise the defendant of the crime chavged. And
allow the defendant to pcepace a defense. State v,

vangecpen, 125 Wn.,24 782, 787, 888 P.24 1177 {(1995). And
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herein, the cuvime was the belief that allegedly sometime
in the year of 2004, Appellant and B.D. had Oral Sex Once,
maybe twice. On some unknown date and time.

Herein, thece was no evidence whatsoever that any
crime occurged in the month of June 2004. And it was
impossible foc¢ Appellant prepacre and defend against charges
that the State failed to Show that the Chacrged Ccime

happened on "any given date". That was not contcdicted

by the State's own Witness victim,

Under the Law, when there is ;nsufficient Evidence
to Prove beyond a Reasonable Doubt the Crime Charged this
Court must ceverse the Convictibn as to Count I, as charged
in the Chavging Information, for there was no evidence
that showed any crime was committed. And where there is
insufficient evidence of "any crime" the conviction must

be cvevegsed,
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Co PROSECUTION VINDICTIVENESS, DUE PROCESS IN ADDING
ADDITIONAL CHARCES WHEN DEPENDANT REFUSED TO PLEAD
GUILTY., ALL TO 1INCREASE PUNISHMENT AND AGGRAVATE
THE CRIMES CHARGED.

Appellant states and arcgues that the Deputy
Prosecutor Ms. Sanchez, foi the County of Piecce in the
State of Washington violated Appellants Rights by being
vindictive and Adding moce chacges to Appellant's Charging
Infocmation when he cefused to Plead Guilty., CP, 59-60.

appellant was ocriginally chacvged By Charging

Information and Supporting Probable Cause with Two Counts

of Rape in the Thicd Degree on Mavch 18, 2010. The Count

I. was based upon the Time Frame of June 1st to June

27th_2004. And Count II being just June 27th 2004.

When Appellant Refused to take a Plea of Guile,
based upon his Actual Innocence, the Prosecution Amended

the Chacrging Infocmation on Apcil 27, 2011 (over a yeac

afg&c the original chacrge) to add Two More Counts of
Rape in the Third Degvee. Counts IXI, was based upon
the dates of June 28, 2004 theough October 3i1st, 2004,
and Count IV. dovembey 1st 2004 thceough Macch 26th, 2005,
The State did not Intcoduce any DNew Bvidence, ov¢
offer a New Pgobable Cause, The Amended Chacging
Information was still based upon the Probable Cause of

Macch 18, 2010, The New Chazged Ccrimes wecra solely based

upon Appellant’s Refusal to except the Plea that was

being offered,
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& pgosecutor 1is a quasi Judicial officer who

represents the 5State and oust act iapagtially., A

posecutors duty to do justice on behalf of the public
transcends mece advecacy of the State's case, Tha
prosecutoys ethical duty is to seek the £faigest, cather

than necessacily the most sexve outcome. United States

ve. Jonas, 283 F,2d. 1425, 1433, {7th Cic. 1993); State
v, Korum, 86 P.3d 165, 173 (2004).

Under the szentencing vefoem act of 1981 (SRA)., The
Legislature gava prosecutos’s graat latitude in
detesmining what chacrges to be f£iled agalnst a defendant,

State v. Lewis, 115 Wn.2d 294, 293, 797 P.2d 1141 (1990),

Nonetheless, the Legislatugse did not leave the
prosecutor’s discretion unbeidled, The lLegislature limited

the prosecutow's charging discceetion as;

{1) The prosecutor should file charges which
adeguately describe the natuve of the defendant's
conduct. Other offenses may only be chavged if they
are necessary o enduve that the charges;

(a) Will significantly enhance the steength of the
Statae's case at teial; or

(b) Will result in vestitution to all victims,

{2) The prosecutor should not ovecrchavge to obtain
a guilty plea,

Ovecchagging included;

{a) Chagging a highesg degiee;

{b) Charging additional counts,”

RCW 9.94A.411(2)

This standazd 1is inrendef ¢to dicect prosecutoss
to charge thoss cvimes which demonstrate the natuce and

geriousness of a defendant's criminal conduct,
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In addition to the Legislative limitations, these
are Constitutional Restrvaints on a prosecutors execcise

of discgetion in charging crimes;

A prosecutor's discretion to rceindict a defendant
is constrained by the due process clause, Once a
prosecutor exercises his/her ‘discretion to bring
certain charges against a defendant, neitheg he/she
nor their successory may, without explanation,
increase the number of, or severity of those chacges
in ciccumstances which suggest that the increase
is retaliation for the defendant's assection of
statutory right or constitutional rights. Hardwick
V., Doolittle, 558 F.2a 292, 301 (Sth Civ., 1977)
cert denied, 434 U.S. 1049, 98 s.Ct. 897 (1978);
Kocum, 86 P.3d at 173,

This case invoives Appeliant's Charging Information
being raised from Two (2) Counts, too Four (4) Counts
a Yeavr After the Original Chagging, based on the Same
Charge. Upon the “Exaqt $ ue Probable Cause" as the Ficrst
Charging Infocmation¢ so' that the State could ask for
the Statutory Maxiﬁum Sentence of 60 Months plus Community
Supegvision, instead of the Standard Sentence of 0 to
12 Months,

34 Close scrutiny of the Chavged crimes show that
Nothing in Appellan£'s case Changed from the Date of
the Original Charging, and that the BAmendment to the
Charged Ciimes was because BAppellant’s gefusal to Plead
Guilty.

There was No New Evidence, No HNew Statements, VNo
New Witness, oc¢ Additional Victims. Nothing to Justify

the Additional Two Counts being added to the Chavging
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Infoemation other than the Prosecutor's vindictiveness
at Appellants cvefusal to Plead Guilty.

The Courts gcecognized in State v. Johnson, 22 #Wn.24

671, 675-76, 600 P.2d 1249 (1979), That the Legislatures
enactment of RCW 9A., with it's more clearly defined
classification of crimes by degree, was intended to

eliminate the need to enhance punishment by “pyramiding”

charges. State v, Vladovic, 99 #Wn.2d 413, 432-33, 662

P.2d 853 (1983).

In this Case, the Prosecution offered a Plea on
Counts I and II, which is the original chacsged crimes,
and Appellant would segve only Community Placement,
and have to Register if he Plead Guilty to the Crime
Chagrged., The Sﬁate would have been held to the SRA to
Impose a Standard Sentence of only 0 to 12 Months maximum
Incaccecation based upon an Offender Scoge o at the time
of the crime, and 1 as "Other Cucrrent” offenses,

If the State had Not Chavged Move Crimes, Appellant
would have never faced a Prison Sentence, But the
Prosecution chacged Counts III and IV, then counted Each
~"Othe¢ Cuvrent Crimes" as 3 Points each, in ogder to
elevate the Offender Scove to 9 (see avgument D) And
a Mandatory Sentence of the Maximum 60 Months, But only
with the Additional Charged Ccinmes.

A prosecutor may not vindictively file a more serious

crime in intentional cetaliation for a defendant's lawful
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exevcise of a peoceducal/constitutional c¢ight such a
his vight to a jury trial. United States Constitutional
Amendments V. VI, KIV, ®Washington State Constitution

acrticle 1 §§ 21, 22. State v, Bonigisio, 92 Wn.App. 783,

790, 964 P.24 1222 (1998).,
The vcemedy for porosecutorial vindictiveness is
dismissal of the chasges, ie, that is the orviginal charges

and or those added vindictively. United States v. Heyer,

810 P.2d4 1242, 1249, cevrt denied, 485 U.S. 940, 108 S.Ct,
1121 (1988); State v, Geeen, 94 Wn.2d 216, 616 P.2:d4 628

(1980)., And Appellant asks this Couvt to Geant the
appcopriate cvelief of dismisal of all the criminal chasges
hevein based upon the pgosecution vindictively adding
chacges for the sole pucpose of ensuving that Appellant
secvad the maximum sentence for his exercise of his

gights.
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D. THE SENTENCING COURT VICLATED THE SENTENCING GUIDELINES
WHEN IT IMPOSE A SENTENCE BASED UPON AND INCORRECT
CALCULATION OF THE OFFEWUDER SCORE THAT SHOULD HAVE
BASED UPON THE LAWS OF 2004.

Appellant avgues that the Tsial Court Ecsred when it
imposed a Sentence of "the Statutory Maximum" Class C.
Felony without (1) Pgopeviy follouing RCW 9,94A.525. (2)
Properly following RCYW 5.94A,589 and {3) Failed to follow
the Sentencing Guidelines Manual. § III 175. And that the
Offender Scocre is In Bevor for it should be 3 Points Maximum
with a sentence of 0 te 12 months, and Not 9 Points, and
a Maximum Sentence of 60 Months FPlus Community Placement,
(1) Appellant aggues that the Trial Court wviolated RCW
9.94A.525, when it failed to cowmply with the Statutory
Laws of Sentencing. Appellant's Offender Scocde was
calculated by the Prosecution at 9 Points (RP. 759%) And
not by the Law which states the Couct not the Prosecutor
"Shall” (shall being mandatosy)} Calculate the OJOffender

Score undeg., State v, Haddock, 141 wWn.2d 103, 104, 3 P.34

733 (2000); See also RCW 9.94A.525 Which states;
RCW 9.%24A,.525

"The offender score is measured on the horizontal
axis of the "sentencing Grid. The offendec¢ scove cules
agse as follows.;

The offender scose is the sum of points accrued under
this section rounded down to the neacved whole numberg.
(1) A prio¢ conviction is a conviction which exist
before the date of sentencing for the offense which
the offender score is bpeing computed, Convictions
entered or sentenced on the samme date at the conviction
for which the offendev scoce 1s being computed shall

APPELLANT'S SUPPLEMENTAL BRIEF 23}



"he "deemed “"Othe:¢ Curcent Offonses“ within the meaning
of RCW 9.94A.589."

(5)(a) In the case of multiple prior convictions,
for the purpose of computing the offender ocose, count
all separately, except;

{1) Pglor offenses which weve found, undey RCW
9.942.589(1)(a) to encompass the same criminal conduct,
shall be counted as ons offense,

The offense that yields the highest offendev score.
The cucrcent sentencing court shall detagmine with
respect to other prior adult offensesS....:

Fgom the Statute the Court Shall Determine the Offendes
Scocre. Not the Pgosecutor., Hevein, there is no Detecmination
from the Trial Coucst as to what the Offender Score was
to be. And without the Detevmination as to the Offendes
Score by the couct| the Sentence 1imposed 1s beyond the
court's jurisdiction,

The Tcial Court erved when it simply tock for Granted

o~
s
-

what the Prosecution claimed to be the Offender Score,
and nevery made any detevmination as to the Points ocg whethes
the Sentence was in fact a "Mandatocy" seatence,

(2) Appellant states that the Court’s Calculatieon violates
the Sentencing Guidelines Manual of 2004 § III 175,

The Washington State Sentencing Guidelines age listed
in the Statutosgy Laws of RCW 9.94A.525 as containing the
Hosizontal Axis.

Section III-175., Subsection 3, states} "OTHER CURRENT

OFFENSES: (Othes cucgent offenses which do not encompass

the same criminal conduct count in offendes scoce)".

Undery the Sentencing Guidelines, Othey Cursent Offenses
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"Which encompass the Same Criminal Conduct "DO_NOT COUNT"

in the Offender Scove. Thus making Appellant's Offender
Scoge in Ervor of the Law and must be cosrected. For the
Four (4) Counts that Appellant was found guilty of All
constitute the Same Crsiminal Conduct. See Section (3).
This Court must also keep in Mind that the Cvimes Committed
where fsom 2004, and not after some of the "Amendments
made to the Stautes ducring the 2006, 2008, and 2010
Amendments to the Sentencing Refosm Act. See RCW 9.94A.345,

State v, Varga, 151 179, 191, 86 P.3d 139 (2004); State

v. Delgado, 148 wn.2d 723, 726, 63 P.3d 792 (2003); State

v. Pillatos, 159 Wn.2d 459, 150 P.3d 1130 (2007).

Again hergein this case the Tvial Court made No Findings

as to whether the Crimes constituted the Same Criminal
Conduct. And thus, it violated the Sentencing Refoum Act.
And Appellant's vcights to a faiv and just sentence, See
RCW 9.94A.030.
(3) Appellant arsgues that the Trgial Court violated RCW
9.94A.589 of Same Criminal Conduct, when it failed to comply
with the Laws of the Sentencing Refosm Act and pecform
its duty to as provided by Legislative Law.

The Sentencing Refovm act as passed by the Washington
State Legislation stated "Same criminal conduct” as used
in this subsection, means two oy more crimes that rgequire
the same cisiminal intent, age committed at the same time

and place, and involve the same victim. See laws of 1987
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ch., 456, § 5, p. 1980, State v, Collicott II, 118 Wn.2d

649, 667-68, 827 P.2d 263 (1992); State v. Dunaway, 109

Wn.2d 207, 743 P.2d 1237 (1987).
Herve the Same cw;minal conduct test can be satisfied
by the Charging Information for Counts II through IV.

Chacsging Information Counts II, III, Iv.

%, cpime of the same o¢ similar chagacter, and/ox
a crime based on the same conduct o on a gseries of
acts connected together o¢ constituting parcts of a
single scheme or plan, and/or so closely in vespect
to time, place and occasion that it would be difficult
to separate puoof of one chagge and from proof of
the others, committed as follouws;"

As can be seen in the Chavging Infogmation, Each Count

herein, celies on the Exact Same Evidence as the ‘othey

counts. And are "So Closely in wespect to Time, place and
Occasion, |

There is no guestion that the Evidence that supported
Count I, also supported Counts II theough IV, The Simple
Statement of B.D. that the Crime occugred. And that she
did not remembers any specific dates o¢ even exactly what
year

RCW 9,94A,.589(1)(a) states

"mxcept as provided in (b) or (c) of this subsection,
whenevers a pegson is to be sentenced for tow or moge
cugrent offenses, the sentencing range for each cuccent
offense shall be detesmined by using all other cuvrent
and prioy convictions as if they wece prior convictions
for the purpose of the offendey scoce; PROVIDED, that
if the Coust Entesgs as Finding that some oO¢ all the
cucrent offenses encompass the same criminal conduct
then those cucgsent offenses sghall be counted as one
Cﬁime.ooa"
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Appellant was found guilty of Fouv (4) Counts‘)of a
Class C, Felony, that wece based upon the same criminal
Conduct. But the Trial Coust Failed to Follow the Law and
it Failed to made any Finding as to the Cucrent Offenses.
It left the Calculation of the Offendes Score totally up
to the Purosecutor, who in this case was Vindictive,
oveichavging, and Over sentencing because Appellant
exercised his right to a Trial.

It was Ecvor of the Trial Court to fail in its Duty
to make a Determination on the Record as to the Offenders
Scove, and as to Same Cciminal conduéﬁ as stategi by the

Courté in State v. Collicott, 118 Wn.2d 649, 667-68, 827

p.2d 263 (1992); State v. Dunaway, 109 Wn.2d 207, 743 P.2d4

1237 (1987); In_ Re Brooks, 166 Wn.2d 664, 665-666, 211

p.3d 1023 (2009). When a Appellant asks a question of the

detesmine a Lawful Sentence under the Sentencing - Refoem

Act. The Court must ceview the Issues De HNovo. State v.
Milleg, 156 Wn.2d 23, 27, 123 P.34 827 (2005).

Appellant states that the Sentence in this case nust
be veversed and sent back to the Trial Court for a Propes
Detegmination of "Same Cyiminal Canduct”‘ and the Proper
sentencing of 0 to 12 months incarceration. |

CONCLUSION

Appallant-states/that he has shgwn‘theough the Recocd

of the Court that there is Insufficient Evidence of Counts

I, and II, And that Counts III, and IV weve added out of
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vVindictive Psosecution for Appellant’s execcise of hnis
constitutional Rights to a fair and Iampactial Teial.
Fucthec, the Record suppowrts that the Tvial. Couct

Abused its Authority when it failed to comply with Statutosy
Law and make Proper Detacminations of the Offendev Scoce,
Same Cciminal Conduct making a Segntence which 1is not
guthocized by the Sentencing Refoom act that must be
couvected.,

Respectfully Submitted
Dated this E_lzf‘day of Aubust . 2012

P S s

#ichael ﬂé§53;n #351282

staffoud Cresk Cocrection Centec

191 Constantine Way
Abacdaan, WA 98520,
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IDENTITY OF PARTY.
COMES NOW the Appellant Michael Devouen, by and thyough
Pro Se with Counsel, and swears under the penalty of pecsjucy
that I placed in the Staffosd creek coccection center mail

system the followingj;;

WASHINGTON COURT OF APPEALS - PIERCE COUNTY PROSECUTOR
DIVISION II ' COUNTY CITY BUILDING

950 Broadway, Suite 300 930 Tacoma Avenue South
Tacoma, WA 98402 Tacoma, WA 98402

Ste Phatvie C. Cunw S HAM
Atdolweq A+ LAW

4016 25% gye wg #SS2
Seattle | Wi, 98l0S

Items sent to each party.
APPELLANT'S PRO SE SUPPLEMENTAL BRIEF
Dated this 27" day of pugus ¢ , 2012

Michael S. Decouen #35;82

Stafford creek corwvection center
191 Constantine Way
Aberdeen, WA 98520




